UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
UNI TED STATES OF AMERI CA
v. . Crim Action No. 98-0394 (JR)
WEBSTER L. HUBBELL, :

Def endant .

MEMORANDUM

Thi s nmenorandum and t he acconpanyi ng order deal with
four pretrial nmotions in this, the third crimnal prosecution
brought by I ndependent Counsel Kenneth Starr agai nst Webster
Hubbell. Here is a brief version of the allegations of the
indictnment: In 1985 and 1986, acting as a | awer, Hubbell hel ped
his father-in-law Seth Ward to undo or conceal a shady
transaction with Madi son Guaranty Savings & Loan Association in
order to avoid its detection during an audit by the Federal Honme
Loan Bank Board. From 1989 to 1991, Hubbell lied to the RTC and
the FDI C about his representation of Seth Ward in order to get
and keep the FDIC s | egal business for the Rose Law Firm From
1993 to 1995, Hubbell lied to federal investigators about these
events.

These all egations are set forth in 85 paragraphs and
repeated -- incorporated by reference -- in fifteen separate
counts charging six |legal variations upon the sanme thene: a

schenme to conceal material facts fromagents of the governnent in



violation of 18 U S.C. §8 1001 (Count 1); corrupting the work of
the FDIC and the RTC in violation of 18 U.S.C. § 1032(2) (Count
2); fraud upon the FDIC and the RTC in violation of 18 U S.C. §
1006 (Count 3); specific false statenents nade on specific days
to specific agencies in violation of 18 U S.C. 88 1001 and 1007
(Counts 4-9); a perjurious answer to a single question in a
Congressional hearing in violation of 18 U S.C. § 1621 (Count
10); and a mail fraud schenme with five specific mailings in
violation of 18 U. S.C. 88 1341 and 1346 (Counts 11-15).

Now under consideration are a notion to di smss Count
1, the “schene” charge, for inpermssible vagueness, and to
require election anong multiplicitous counts [# 11]; a notion to
di sm ss Count 10, the perjury charge, on the grounds that the
charged statenent was “fundanental | y anbi guous” and taken out of
context [# 10]; a notion to dismss Counts 1, 2, and 4 through
10, charging scheme, inpeding the functions of the FDI C and RTC,
false statenents to the FDIC and RTC, and perjury, asserting that
t hose charges are barred by informal transactional imunity
[# 8]; and a notion for a bill of particulars [# 9].1

For the reasons set forth below, the notion to dism ss
Count 1 for vagueness [# 11] nust be granted. The other notions

wi Il be deni ed.

Two ot her defense nmotions to dismss, on grounds of
statutory imunity [# 12] and pre-indictnment delay [# 13] are
under considerati on.



Motion to dismiss Count 1 for impermissible vagueness and to

require election among multiplicitous counts

Under 18 U. S.C. § 1001, “whoever, in any matter within
the jurisdiction of the executive, |egislative, or judicial
branch of the Governnent of the United States, know ngly and
willfully -- (1) falsifies, conceals, or covers up by any trick
schenme, or device a material fact; (2) makes any materially
false, fictitious, or fraudul ent statenments or representations;
or (3) makes or uses any false witing or docunent know ng the
sane to contain any materially false, fictitious, or fraudul ent
statenent or entry; shall be fined under this title or inprisoned
not nore than 5 years, or both.” It is well settled that
crimnal indictnments in general and indictnments under 8 1001 in
particul ar nust be specific enough to permt the person charged

to prepare a defense and to avoid double jeopardy. Haming v.

United States, 418 U S. 87, 117 (1974) (“an indictnment is

sufficient if it, first, contains the elenents of the offense
charged and fairly infornms a defendant of the charge agai nst

whi ch he nust defend, and, second, enables himto plead an
acquittal or conviction in bar of future prosecutions for the
sane offense”); Fed. R Cim P. 7(c)(1) (indictnment “shall be a
pl ain, concise and definite witten statenent of the essenti al

facts constituting the of fense charged”).



Count 1 alleges many different and conpl ex
rel ati onshi ps between and anong defendant Hubbell, the Rose Law
Firm a lawer at the Rose Firmreferred to only as “the 1985-
1986 billing partner,” Seth Ward, Madi son Guaranty, Madi son
Financial, and a series of real estate transactions known as the
“I DC/ Castl e Grande” transactions. The 85 paragraphs that are
i ncorporated by reference in Count | allege many fal se statenents
and acts of concealnent. The charging | anguage of Count 1,
however, alleges no specific act or acts of conceal nent by
“trick, schenme or device” and no specific “false, fictitious, or

fraudul ent statenments or representations.” It is nonspecific.

It alleges, at T 87, only that

“Fromin or about March 1989 until on or
about Decenber 27, 1995, in the District of
the District of Colunbia, and el sewhere,
Defendant . . . did knowngly and willingly
fal sify, conceal, cover up by schene materi al
facts about and related to the true nature of
Def endant WEBSTER L. HUBBELL’s, the Rose
Firmis, and the 1985-1986 billing partner’s
relationships to and with Seth Ward, Madi son
Guaranty, Madi son Financial, and the

| DC/ Castl e Grande transactions, and he did
make materially fal se and fraudul ent
statenents and representations to the FDI C
and RTC about the true nature of Defendant
WEBSTER L. HUBBELL's, the Rose Firm s, and
the 1985-1986 billing partner’s rel ationships
to and wwth Seth Ward, Madi son Guaranty,

Madi son Financial, and the |IDC/ Castle G ande
transactions. All in violation of Title 18,
United States Code, Section 1001.”

Hubbel | argues that Count 1 is a “catch all” count that

fails to informhimclearly of the “precise offense of which he
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is accused so that he may prepare his defense.” United States v.

Conl on, 628 F.2d 150, 156 (D.C. Cr. 1980). He points out
reasonably that a jury mght convict if it unani nously accepted
the generality of the charge of “schem ng,” although split on
which (if any) of the many acts alleged in paragraphs 1 through
85 Hubbel |l actually commtted. He argues that such a verdict
woul d violate his constitutional guarantee of due process of |aw
The O C naintains that Count 1 is sufficiently specific
but relies nost heavily on its fallback argunment that it is not

necessary for Count 1 to set forth precisely the fal se statenents

and acts of conceal nent upon which it depends, because 18 U.S. C

§ 1001 is a “schene crinme,” and because it is the schene --
rather than the specific act -- which is the gravanen of the
of f ense.

The O C asserts that this argunment is supported by
three cases. None of themis controlling authority for the
position O C has taken, and | have not found them persuasi ve.

In Branblett v. United States, 231 F.2d 489 (D.C. Cr

1956), a Congressnman falsely stated to the House Di sbursenent

O fice that he enployed a clerk and then coll ected seven nonthly
paychecks intended for the clerk. He was indicted and convicted
on seven counts of violating 18 U.S.C. 8 1001, one count for each
paycheck. The issue on appeal was whether the then-applicable

three-year statute of limtations for 18 U S.C. § 1001 should



have barred the prosecution because the defendant’s act of

desi gnating the enpl oyee was done nore than three years before
the indictnment was returned. The court, per Fahy, J., held that
t he prosecution was not tine-barred because the Congressman

coll ected the checks within the three-year window. Branblett’s
hol ding deals with the statute of limtations in a 8 1001 case
chargi ng the conceal ment of a material fact by trick, schene, or
device, and not with the question of whether the schene itself
may be puni shed. Judge Fahy’s suggestion that 8 1001 punishes a
“pattern of conduct” is dictum

In United States v. Heacock, 31 F.3d 249 (5th G

1994), defendant was convicted under 8 1001 of “a schene to
conceal fromthe IRS in sixteen different ways the nature and
extent of his bookmaki ng operation” over a 12-year period.
Heacock at 251. The appellant in Heacock apparently did not
object to being charged with a schene under 18 U . S.C. 8§ 1001, and
the question of whether 8§ 1001 penalizes the schene itself or an
act done by trick, schene, or device is nowhere discussed in the
Fifth Crcuit’s opinion. The Heacock decision instead deals with
(and rejects) defendant’s contention that the trial court should
have suppressed evidence that was obtained nore than five years
before the indictment was brought. The court observed that “the
statute of limtations does not begin to run on a ‘schene’

crime . . . until each overt act constituting the schene has
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occurred, because the case cannot be brought and proved until
that time.” Heacock at 256. This use of the term “schene crine”
obviously refers to a crine, one of whose elenents is a schene,
and not a crine whose gravanen i s a schene.

In United States v. Culoso, 461 F. Supp. 128 (S.D.N.Y.

1978), defendant was charged with conspiracy, and with a schenme
to defraud the Small|l Business Adm nistration by applying for a
false loan, drafting fal se checks and i nvoices, and presenting

t hose fal se docunents to the Small Business Adm nistration and a
grand jury. What the district court did in Culoso was overrule a
nmotion to dism ss brought on statute of |limtations grounds. The
court’s discussion of schenes and §8 1001, 461 F. Supp. at 132-33,
is also dicta, and it has clearly been m sunderstood by the OC.
It is quoted here in its full context:

The "schenme to conceal"” . . . charged
[in Count Two] includes the fal se
application, the drafting of fal se checks and
i nvoi ces, and the presentation of those false
docunents to S.B. A and Grand Jury
representatives. All these acts (except the
filing of the application and the early
i ssued fal se checks) were done within five
years preceding the filing of the indictnent.

The structure of 18 U.S.C._ 8§ 1001 nekes
it plain that participation in a schene to
conceal material facts fromthe governnent,
quite apart fromthe affirmative m sstatenent
of facts, is a crinme. The text of § 1001
specifically provides for prosecution of such
schenes in a clause separate fromthe cl ause
whi ch describes the offense of affirnmative
fal se statenments. Unless the | anguage of the
former clause is to be regarded as nere
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sur pl usage, 8 1001 nust be understood as
provi ding for the prosecution of schenmes such
as the one described in this count. See
United States v. London, 550 F.2d 206 (5th
Cr. 1977); United States v. D ogo, 320 F. 2d
898, 902 (2d Cir. 1963) (in which the Court
explicitly recognized that § 1001
"enconpasses wthin its proscription two

di stinct offenses, conceal nent of a materi al
fact and fal se representations” and "(w) hat
must be proved to establish each of fense
however differs significantly"); United
States v. Steiner Plastics Mg. Co., 231 F.2d
149 (2d Cr. 1956); Harrison v. U. S., 279
F.2d 19 (5th Cr. 1960); United States v.
Kenny, 236 F.2d 128 (3rd G r. 1956);

Branblett v. U S., 97 U S App.D.C. 330, 231
F.2d 489, cert. denied, 350 U S. 1015, 76
S.Ct. 658, 100 L.Ed. 874 (1956) (Foot notes
omtted).

The | anguage underscored in this passage clearly nmeans, not that
8 1001 penalizes schenmes qua schenmes, but rather that the crine
of falsifying by trick, scheme, or device (clause (1) of § 1001)
is different fromthe crine of nmaking a fal se statenent

(clause (2) of 8§ 1001). Any doubt about that reading is
dispelled by referring to the case on which Judge Cooper

principally relies, United States v. London. In that case, the

def endant was charged with fourteen separate counts of

conceal ment by trick, schene, or device. The fourteen counts
“identif[ied] the material facts conceal ed, the governnment agency
i nvol ved, the transactions to which the facts were material, the
dates of the transactions, and all participants in those
transactions,” London, 550 F.2d at 208, but did not specify

exactly what the schene was. The Fifth Crcuit’s holding is that
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the “trick, scheme, or device” language in the first clause of §
1001 is not surplusage and that it spells out a distinct el enent
of the crinme that nmust be proven. As Judge Col dberg expl ai ns,
550 F.2d at 212:

“This construction of the statute is

supported by policy considerations. 1In

construing a statute that will often cone

dangerously close to trenching on fifth

amendnent rights, one ought not punish

conceal ments or false statenments that fal

short of constituting affirmative acts.”
Nor, it m ght be added, ought one punish “schenmes” in the
abstract.

The only “schene crine” known to this Court that
outl aws the schene itself is conspiracy, which “poses distinct
dangers quite apart fromthose of the substantive offense.”

lannelli v. United States, 420 U. S. 770, 778 (1975). See also

Callanan v. United States, 364 U S. 587, 593-94 (1961); United

States v. Escobar de Bright, 742 F.2d 1196, 1199-1200 (9th G r

1984). Mail fraud is a “schene crinme” whose first elenent is the
establishment of a schene, but what it penalizes is the specific
act of mailing. See 18 U S.C. § 1346. It is not schenes that
are puni shed by 8 1001 but specific acts of falsification by
trick, scheme, or device. Were, as here, those affirmative acts
are not charged specifically enough to “fairly infornf] a

def endant of the charge agai nst which he nust defend,” Hanling,



418 U. S. at 117, the charges are insufficient and nust be
di sm ssed.

Because Count 1 will be dism ssed, it is unnecessary to
decide whether it is nmultiplicitous of Counts 4-9. The remaining
argunent of this nmotion -- that Counts 4-9 are nultiplicitous of
one another -- is rejected. Those counts charge Hubbell wth
lying to the FDI C or RTC on various dates between Septenber 29,
1993, and Decenber 27, 1995.

“The appropriate test [for determ ning

mul tiplicity] is this: each count nust set

forth a separate |lie or fal se statenent, and

in cases where the facts present a cl ose

guestion of whether separate lies exist, it

is relevant to inquire into the degree to

whi ch the second statenent inpaired the body

before which it was nade.”

United States v. Caridge, 811 F. Supp. 697, 703 (D.D.C. 1992).

The O C has undertaken to prove that each fal se statenent
constituted an additional inpairnment of governnment because each
was made on a separate day to different governnent agents and
enpl oyees, “each with distinct duties and functions,” United

States v. Sal as-Camacho, 859 F.2d 788, 791 (9th Gr. 1988). |If

such proof is adduced at trial, Counts 4-9 will be shown not to
be multiplicitous of one another, and the government will not be

required to el ect anong them



Motion to dismiss Count 10 for charging as perjury an ambiguous
statement taken out of context

The indictnent alleges, at { 105, that during an
i nvestigation of the Madi son Guaranty Savi ngs & Loan Associ ation
by the House Banking Commttee in August 1995, Congressnman
Chrysl er asked this question, and Hubbell gave this answer:

Q Did you later find out that Rose had represented
Madi son Guaranty on a nunber of prior occasions in
which [the 1985-1986 billing partner] was the
billing partner?

A | believe | said, Congressnman, that | was aware —
| was not aware of the nature of the matters, but
aware that the firmhad represented Madison in
1985 and 1986 and aware that [the 1985-1986
billing partner] was the billing attorney. | did
not consider that a conflict because we were
standing in the shoes of Madison in suing its
former accountants. (Enphasis added.)

The indictnment further alleges, id., that the enphasized portion
of the defendant’s answer was perjurious because defendant “knew
and was aware of the nature of the matters in which Rose
represented Madi son Guaranty, including the | egal work that the
Rose Firm had perforned for Seth Ward, Madi son Guaranty, and

Madi son Financial in 1985 and 1986 on the | DC/ Castle G ande
matter.” Defendant’s notion asserts that Count 10 nust be

di sm ssed because the phrase “the nature of the matters” is
fundanment al | y anbi guous, and not objectively true or false, and
because the indictnent distorts the answer by lifting it out of

cont ext.



A statenent that is anbiguous or inprecise is not
subject to verification and cannot be proven false. See, e.q.,

United States v. Lattinore, 215 F.2d 847, 849 (D.C. G r. 1954)

(perjury charge based on statenent that defendant “had never been
a synpat hi zer or any other kind of pronoter of Communi sni

di sm ssed because the word “synpat hi zer” was too vague). The
charged statenent in this case, however, is not anbiguous. |Its
natural and clear neaning is that the defendant knew that his
former law firm had represented Madi son, but that he did not know

what the work was about.? |f defendant knew details of the Rose

Law Firm s representati on of Madi son Guaranty, his statenent to
Congressman Chrysler was fal se.

As for defendant’s contextual argunent, it would indeed
be unfair to “*lift [] a statenent of the accused out of its

i mredi ate context and thus giv[e] it a nmeaning wholly different

than that which its context clearly shows.” United States V.
Tonelli, 577 F.2d 194, 198 (3d G r. 1978) (citation omtted). 1In
Tonelli, the prosecutor asked defendant whether he “partici pated

in placenent of pension fund nonies for the purchase of
certificates of deposit.” Defendant said no. The prosecutor
then went on to define “participate” to include “mnmaking

recomendations.” Defendant then said, yes, he had nade

2Def ense counsel has offered no alternative interpretation
of the statenent in question.
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recomendati ons that others buy the certificates. He was
convicted for making a false statenent in his initial denial.
The prosecutor in Tonelli nade an arguably truthful answer seem
perjurious by changing the context. No such trap was |laid here,
and defendant’s conpl ai nt about context does not succeed.

| ssues do arise fromthe context of the defendant’s
statenent that will need to be resolved at sone point: WAs the
statenent willfully false? Ws the statenent nmaterial within its
context? These are serious issues, especially in view of the
apparently off-hand nature of the allegedly perjurious statenent,
Congressman Chrysler’s lack of interest in the answer, and his
failure to pin the witness down to the specific object of the

gquestioner’s inquiry, see Bronston v. United States, 409 U S

352, 359-60 (1973). Those questions are not inplicated by the
present notion, however, and, if the governnment’s case-in-chief

survives a Rule 29 notion, they are for the jury.

Motion to dismiss Counts 1, 2, and 4-10 based on informal
transactional immunity

At defendant’s grand jury appearance on Decenber 19,
1995, Associ ate | ndependent Counsel W Hi ckman Ewing told him

“l know you have, as you know, spent a |ot of
hours wth various |awers in the | ndependent
Counsel’s O fice and agents, not only in
Arkansas, but in Washington, D.C. . . . as
peopl e give what they believe happened, and
sone of this stuff happened a |l ong tine ago,
sonetinmes they don't get it right. And
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perhaps with the passage of tinme, their
menories are refreshed or they renenber
sonmething differently.

[ J]ust because you’ ve said sonething before
and you renenber it differently now, don't be
stuck on the proposition that, ‘Wll, on
February 1st of 1995, | told [Associate

| ndependent Counsel] Any St. Eve sonet hing.
And | know it’s different now, but | don’'t
want to change it.’ So today is what really
counts, as far as being under oath.”
(Enphasi s added).

Def endant asserts that these remarks gave himimunity from
prosecution for or on account of any and all false statenments he
had made -- or was yet to make -- to the Ofice of the
| ndependent Counsel, to investigators fromthe FD C and the RTC,
and to the House Banking Conmttee. Defendant’s argunent,
essentially, is that Ewing’s remarks nmust be construed liberally
and in the defendant's favor, and that, so construed, they anount
to a promse "not [to] indict himfor earlier inconsistent
statenents given on the sane subjects.” Def. Mt. at 3

Informal grants of inmmunity by prosecutors have the

tacit approval of our Court of Appeals, see United States v.

Friedrick, 842 F.2d 382, 393 n.14 (D.C. Gr. 1988). Normally
"[1]nformal or ‘pocket' immunity arises by way of assurances by
prosecutors . . . to a potential grand jury witness that he wll
be i mmune from any prosecution based on his testinony," but

informal immunity may al so be transactional, i.e., "conplete



immunity from prosecution relating to the subjects addressed” in
testinony or an interview, i1d. (enphasis added).

It appears to be settled | aw, although there is no
Court of Appeals decision on point in this Grcuit, that grants
of inmmunity are to be anal yzed and enforced according to the | aw

of contracts, see United States v. Black, 776 F.2d 1321, 1326

(6th Gr. 1985); United States v. Irvine, 756 F.2d 708, 710 (9th

Cr. 1985) (per curiam; In Re Federal Grand Jury Proceedings,

Msc. No. 98-59, slip. op. at 12 (D.D.C. May 1, 1998), appeal

di sm ssed sub nom, In re Sealed Case, 144 F.3d 74 (D.C. Grr.

1998) (per curiam. This is not arigid rule, and because
prosecutors and defendants have unequal bargai ni ng power the

defense will indeed be favored on cl ose questions, see United

States v. Gottesnman, 122 F.3d 150, 152 (2d Cr. 1997); United

States v. Nyhuis, 8 F.3d 731, 742 (11th Cr. 1993); United States

v. Harvey, 791 F.2d 294, 300 (4th G r. 1986) (all discussing plea
agreenents).

An informal agreenment for transactional imunity wll
not be found to exist sinply because a defendant had sone reason
to think it mght have been granted, however. A defendant’s
subj ective belief that he has been given informal imunity nust
at | east be objectively reasonabl e and nust be corroborated in
sone way. “[A] good deal of weight nust be placed on the

cont enporaneous interpretation of counsel” in interpreting an



agreenent, United States v. Pollard, 959 F.2d 1011, 1028 (D.C

Cr. 1992), or in determ ning whether an agreenent exists.
This record will not support a finding that Hubbell was

given informal transactional imunity. It would require

unacceptabl e distortion of EmMm ng’ s | anguage and “stretch the

bounds of reasonabl eness,” cf. United States v. MHan, 101 F. 3d

1027, 1035 (4th Gr. 1996), to find that the O C offered
transactional immnity to defendant for statenments he all egedly
made even before the appoi nt nent of | ndependent Counsel on
August 5, 1994, or for statenents he had yet to nake. Hubbell’s
claimof immunity for statenents he nade to the FDIC and RTC on
March 16 and April 20, 1995, is sonmewhat nore plausible: nenbers
of OC staff were present on both occasions and arguably are
covered by Em ng’s reference to “various |lawers in the

| ndependent Counsel’s O fice and agents . . . .” But Hubbell’s
claimto a subjective belief that he was given transacti onal
immunity even for those statenents is conpletely uncorroborated.
Ewm ng’s prologue sits alone in the transcript, wthout any
specific mention of immunity and w thout any further discussion
of the subject, even though the prospect of a “clean slate”
shoul d have been intensely interesting to a man of Hubbell’s
educati on and broad | egal experience, giving rise at least to

sone clarifying discussion. Cf. United States v. Friedrick, 842

F.2d 382, 391 (D.C. Cir. 1988). It is particularly noteworthy



t hat Hubbell did not object, or raise a question, or even nention
transactional immnity, after his counsel was given a “target
letter” on April 30, 1998.

My finding that there was no grant of transactional
immunity does not finish the conversation about Ew ng’'s
undertaki ng to Hubbell on Decenber 19, 1995. | have already
rul ed that Hubbell’'s grand jury testinony given on that day wll
not be received in evidence.® |If and to the extent the O C seeks
to use any statenent given by Hubbell to O C as proof of the
falsity of any elenment of the governnent’s case, a determ nation
w Il have to be made as to whether informal use immunity was

conferred upon that statenent.

Motion for a bill of particulars
The notion for a bill of particulars will be denied
because, after the dism ssal of Count 1, the rest of the charges
are “stated with enough precision to allow the defendant to

understand the charges, to prepare a defense, and perhaps also to

30 C seeks assurance that the effect of this ruling is to
suppress the testinony rather than find it covered by a grant of
pocket immunity, so that the (concededly truthful) testinony
gi ven on Decenber 19, 1995, could be used at trial should Hubbel
sonehow open the door to it. Assurance granted.
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be protected against retrial on the sanme charges.” United States

v. Butler, 822 F.2d 1191, 1193 (D.C. Gir. 1987).

An appropriate order acconpanies this nmenorandum

JAMES ROBERTSON
United States District Judge

Dat ed:
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
UNI TED STATES OF AMERI CA
v. . Crim Action No. 98-0394 (JR)
WEBSTER L. HUBBELL, :

Def endant .

ORDER

Upon consi deration of defendant’s notions enunerated
below, it is this __  day of March, 1999, for the reasons set
forth in the acconpanyi ng nenorandum

ORDERED t hat defendant’s notion to dism ss Counts 1, 2,
and 4-10 based on informal transactional imunity [# 8] is
denied. It is further

ORDERED t hat defendant’s notion for a bill of
particulars [# 9] is denied. It is further

ORDERED t hat defendant’s notion to dism ss Count 10 for
charging as perjury an anbi guous statenment taken out of context
[# 10] is denied. And it is further

ORDERED t hat defendant’s notion to dism ss Count 1 for

i nper m ssi bl e vagueness [# 11] is granted.

JAMES ROBERTSON
United States District Judge
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